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KEYNOTE SPEECH BY HIS EXCELLENCY AWN AL-KHASAWNEH (CAIRO, 28 SEPTEMBER 2016) 

 ICSID-CRCICA CONFERENCE 2016 – ‘OVERLAP OF PUBLIC INTERNATIONAL LAW AND 
INTERNATIONAL INVESTMENT LAW’ 

I am delighted to be here and to see, again, dear friends and colleagues – some of old standing. I 

also consider it a distinct privilege to address this learned audience on a topical and timely subject 

of direct ramifications for our contemporary international life.  

 For both the delight and the privilege, I wish to thank our distinguished co-hosts – Ms. 

Kinnear and Dr. Abdel-Raouf. I also wish to thank their able staff for the excellent arrangements 

made for the success of this conference.1  

 This year marks the 50th year of the establishment of ICSID – its “jubilee”, as it was called 

in the preface to the special focus issue of the ICSID review2 – also, the 30th anniversary of the 

ICSID review. Both ICSID and the Review have much to be proud of and to celebrate in terms 

of success and quality of content. At the same time, anniversaries are also opportunities and 

invitations to take stock; to reflect; to learn from mistakes; to listen to criticism, even harsh 

criticism3 such as that which I came across while preparing my notes for this speech. If we do not 

do so, we run the risk of having to join in the prophetic eulogy of Alfred Lord Tennyson:  

“Ah, what shall I be at fifty 
Should Nature keep me alive, 
If I find the world so bitter 
When I am but twenty-five?” 

                                                        
1 I would also like to thank Dr. Dominika Svarc and Miss Raneem Asad, LL.M., for their assistance in the 
preparation of this speech.  

2 ‘Special Focus Issue: The Intersection Between Investment Arbitration and Public International Law’ 
[2016] 31(2) ICSID Review. 

3 See, M. Sornarajah, ‘Evolution or Revolution in International Investment Arbitration? The Descent into 
Normlessness’ in C. Brown and K. Miles, Evolution in Investment Treaty Law and Arbitration (CUP 2011). 
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************************* 

 Some five hundred years ago, a great Egyptian Jurist, Al-Sha’rani, said that the “wisest of 

people are those who can best interpret their times,” or according to another possible rendition, 

“those who know best the rules of their times.” In Arabic: 

 أأعقل االناسس أأعرفهھم بأحكامم ززمانهھ.

It is appropriate to recall those imperishable words not only because we are in Egypt, but equally 

because a study of the treatment of aliens over time – which is what our conference is all about - 

reveals in many ways the essential veracity of this saying.  

So, please permit me to start with a brief historical background. The rapid growth of 

commercial activity after the end of the Crusades, especially between the Maritime Republics of 

Italy on the one hand and the Mamluks of Egypt and Syria on the other saw what some believe 

was the genesis of the modern notions of diplomatic and consular protection. Typically, the 

representatives of European merchants were protected by bilateral treaties that delineated the 

extent of their privileges, some of these treaties are still extant. To give just one example, the Treaty 

of 1401 between the Vice-Roy of Alexandria and the Republic of Amalfi. Those merchant 

communities normally acted through their heads, nevertheless they could also appeal directly to 

the Sharia Courts or to the Sultans. Similarly, after the conquest of Constantinople in 1453, some 

of the resident Genoan families whose property was taken over applied successfully for the 

restoration of these properties. At times, those privileges, given to aliens, were expressed as grants 

or capitulations as they came to be known.  
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 As long as there was parity of the parties and they stood to gain, these treaties and other 

arrangements worked well. When much later, in the 19th century, the balance of power shifted to 

the emerging European states, the same capitulations came to be associated with abuse that took 

many forms, including the invocation of those capitulations as justifications for interference in the 

Ottoman Empire; of individuals who were Ottoman subjects seeking protection of one or the 

other of the ‘Great Powers’. Nowadays, clever lawyers advise their clients to incorporate 

‘investment vehicles’ in a state party to a bilateral investment treaty and initiate an arbitration 

against their own countries; the WENA arbitration4 is a case in point. Thus, the notion of 

protection is now manifested through the instrument of incorporation - “Plus ça change, plus c’est la 

même chose.” 

 

 There are many lessons for our times. First, those treaties were all bilateral and until now 

there has been no general treaty on the rights of aliens and no serious attempt to elaborate one, 

with the possible exception of the Charter of Economic Rights and Duties of States5 in the context 

of attempts to create a new international economic order. Remarkably – or perhaps, not so 

remarkably, the attempts to elaborate such a treaty within the UN International Law Commission 

under the first Special Rapporteur Garcia-Amador were abandoned early on in favour of 

elaborating the secondary rules on international state responsibility under the second rapporteur 

                                                        
4 Wena Hotels Limited v Egypt (Decision on Jurisdiction) (2004) ICSID Case No ARB/98/4. 

5 Charter of Economic Rights and Duties of States, UNGA Res 3281 (XXIX) (12 December 1974). 
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Roberto-Ago and the three special rapporteurs who followed him. This raises a fundamental 

question as to whether the treatment of aliens is amenable to being codified in a single instrument 

with all the attendant rigidity that would go with such a codification? This statement has to be 

immediately qualified by referring to the new phenomenon of NAFTA and the Energy Charter 

multilateral treaties for investment which have been aptly described by Jan Paulsson as “vast in 

scope...By allowing direct recourse by private complainants with respect to such a wide range of 

issues, these treaties create a dramatic extension of arbitral jurisdiction in the arbitral realm.”6 

However even this radical extension falls short of a universal treaty  on the treatment of aliens.  

 

 The second lesson from studying these early precedents is that there is an easily discernable 

correlation between, on the one hand, the level of political and economic power of host states and 

the states of foreign investors and, on the other, the standard of treatment to be accorded to 

investors. If we were to transport this observation regarding the early precedents to a more modern 

phenomenon: the Mixed Claims Commissions with the Latin American countries of the early 

twentieth century we will be faced with a similar pattern. Judge Jessup described the work of these 

commissions as “a struggle between the strong and the weak.”7 Can we infer with any certainty 

that there was an agreed standard as to the treatment of aliens from a practice that was virtually 

confined to dealings with Latin American countries and which was strongly opposed by them? 

 

                                                        
6 Jan Paulsson, ‘Arbitration Without Privity’, 10 ICSID Review 232, 234. 

7 Philip C. Jessup, A Modern Law of Nations (MacMillan 1958), 96. 
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In any event, the Calvo Doctrine, with its insistence that the treatment to be accorded to 

aliens should not be higher than that to citizens, sheds doubt on the very existence of a minimum 

standard of treatment as representing customary international law. This point is pertinent especially 

in view of the interpretative statement of the NAFTA Commission that the standard of treatment 

is that of customary international law and no more.8 It is, of course, a welcome statement and 

should put an end to more expansive claims of the existence of a higher standard of ‘fair and 

equitable treatment’ that seems to have had no basis in customary law, but to have been a 

concocted during what one commentator called the “roaring nineties.”9 The hope must be 

expressed, however, that this statement is not confined to NAFTA, as has been alleged,10 but to 

encompass the whole of investment arbitration, if only for the sake of legal consistency. 

************************* 

 When I was a student in the early seventies of the last century, our stock in trade – so to 

describe it – consisted essentially of cases from those mixed claims commissions and how allegedly 

terrible Latin Americans did indelicate things to North American and European investors after 

subjecting them to treatment below the international minimum standards, often on shaky 

jurisdictional bases, such as the passive-nationality principle. That was about it in terms of 

‘investment arbitration’, including, for example, the existence of old authorities such as the Delagoa 

                                                        
8 NAFTA Free Trade Commission, ‘Notes of Interpretation of Certain Chapter 11 Provisions’ (31 July 
2001). 

9 M. Sornarajah, ‘Evolution or Revolution in International Investment Arbitration? The Descent into 
Normlessness’ in C. Brown and K. Miles, Evolution in Investment Treaty Law and Arbitration (CUP 2011), 633 
with reference to Joseph Stiglitz, The Roaring Nineties (Penguin Books 2003). 

10 See the discussion in CMS v Argentina (2005) ICSID Case No. ARB/01/08, [267]-[284]. 
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Bay Railway Company case;11 Mexican Eagle Company case;12 Romano-Americana case;13 El Triunfo Award 

of 8 May 1902;14 Deutsche Amerikanische Petroleum Gesellschaft Oil Tankers Award of 5 August 1926,15 all 

of which are referred to in my joint-dissenting opinion in the Diallo case,16 written with my learned 

friend Judge Yusuf, now Vice President of the International Court of Justice. 

 To be sure, there were other arbitral awards in the context of disputes between oil 

sheikhdoms and oil multinationals in the Middle East, but these were invariably resolved through 

the application of ‘general principles of law’ as well as the ‘writings of highly qualified-publicists’. 

Recognised, but ‘subsidiary’ sources of law. They were also based on the assumption that 

concession agreements could specify “overseas arbitration as the method of dispute resolution.”17 

This was a law developed by the private sector.  

 On the other hand, in the realm of public international law there were a number of highly 

celebrated cases – in many ways iconic cases – that dealt with the basic question of the treatment 

of aliens, starting with the Mavrommatis Palestine Concession cases,18 the Interhandel case,19 as well as 

                                                        
11 Delagoa Bay Railway Company (1888-89) in Moore, International Arbitrations (1900) Vol II, 1865. 

12 Mexican Eagle Company (El Aguila) in Whiteman, Digest of International Law Vol. VIII, 1272-1274. 

13 Romano-Americana Company (1928) in Hackworth, Digest of International Law (1943), 840. 

14 Claim of the Salvador Commercial Company (‘El Triunfo Company’) (1902) 15 RIAA 467. 

15 Deutsche Amerikanische Petroleum Gesellschaft Oil Tankers (1926) 2 RIAA 790. 

16 Ahmadou Sadio Diallo (Guinea v Congo) (Dissenting Opinion of Judge Al-Khasawneh and Judge Yusuf) 
[2010] ICJ Rep 65, 74. 

17 M. Sornarajah, ‘A law for need or a law for greed?: Restoring the lost law in the international law of 
foreign investment’ (2006) 6 International Environmental Agreements 329, 334. 

18 Mavrommatis Palestine Concessions (Greece v UK) [1924] PCIJ (Ser. B) No. 3. 

19 Interhandel (Switzerland v USA) [1959] (Preliminary Objections) ICJ Rep 6. 
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Barcelona Traction20 and, most recently, the Diallo case.21 These cases reflected two underlying 

concepts. First, that diplomatic protection is essentially a matter for the State and that the 

implication of persons, natural or moral, was only incidental. It was a law for States as the only 

persons of international law. The decision to exercise protection by the national state was optional 

and it assumed that there would be an exhaustion of local remedies in the other state, with some 

exceptions. 

 Second, it assumed, in accordance with a long tradition going back to early capitalism and 

mercantilism that a corporation of limited liability has a district legal personality from its 

shareholders. Those underlying concepts and the cases themselves are too well-known and I need 

not elaborate on them. I wish, however, to recall a salient feature of Barcelona Traction, namely the 

frame of mind of at least some of the judges and, here again, I shall quote from my joint dissenting 

opinion with Judge Yusuf in Diallo:  

“It is also significant that those judges who supported the conclusions regarding 
lack of standing of the shareholders state in Barcelona Traction were motivated, in 
large part, by a practical and what may be a legitimate apprehension that opening 
the door for protection of share- holders by their national State would lead to abuse 
by capital-exporting countries and the creation of economic neo-colonization. 
Thus Judge Ammoun cited, inter alia, the work of the Institut de droit inter- 
national in the following words:  

 “As for the Institut de droit international, at its Nice session in 1967 it had to 
study the problem of investment in developing countries. The jurists of the Afro-
Asian group who took part in the proceedings of that session expressed the 
opinion of their group by replying in the negative to the question whether 
‘shareholders are entitled to ask for diplomatic protection of their State in cases in 
which the company in which they have invested cannot or will not ask for it itself, 
as against the developing country’.” (ICJ Reports 1970, separate opinion of Judge 

                                                        
20 Barcelona Traction, Light and Power Company, Limited (Belgium v Spain) (Merits) [1970] ICJ Rep 3. 

21 Ahmadou Sadio Diallo (Guinea v Congo) (Merits) [2010] ICJ Rep 20. 
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Ammoun, p. 330, para. 39.)”22 

  

 Forty years later, the Court rendered its decision in the Diallo case. By then the landscape 

of international law had been radically altered. There was greater acceptance of the rights and 

standing23 of private persons at the international plane, especially in the field of human rights. But 

the real change was the sudden proliferation of bilateral and regional investment treaties with 

similar, but not identical, content and an innovative approach to protecting foreign investments. 

For the first time an investor could directly bring legal action against host States. It was mostly a 

law for corporations; consequently, the requirement of the exhaustion of local remedies, the 

centrality of the nationality link, and the option to exercise protection were consciously abandoned 

as representing straight-jackets. I shall refer to these developments later, but first let us turn to the 

Diallo case.  

 The decision in Diallo was regrettable on more than one count. It was excessively 

formalistic in that it did not take sufficient account of the interconnectedness of the facts. Diallo 

was the sole gérant and associé of his companies; he was not one of many shareholders separated 

from the company by layers of “numerous barriers,”24 as was the case in Barcelona Traction. 

Consequently, his incarceration and expulsion had a direct effect on the survival of the companies. 

It is true that the Court acknowledged his direct rights to vote in a general meeting of the company 

of which he was a sole shareholder by proxy and to await dividends from a worthless company. 

Yet, this was legal surrealism.  

 Moreover, it had the effect of “chilling” the development of the new international law of 

                                                        
22 Ahmadou Sadio Diallo (Guinea v Congo) (Dissenting Opinion of Judge Al-Khasawneh and Judge Yusuf) 
[2010] ICJ Rep 65, 70-71. 

23 La Grand Case (Germany v United States of America) (Merits) [2001] ICJ Rep 466. 

24 Barcelona Traction, Light and Power Company, Limited (Belgium v Spain) (Merits) [1970] ICJ Rep 3, [41]. 
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diplomatic protection, as McLachlan aptly describes it,25 in the introduction to the current ICSID 

Review. Further, it left us in the dark on the standard of treatment of foreign investors under 

customary international law. All we know is that it is lower than in investment arbitration and 

probably lower than what the NAFTA interpretation described it to be. It amounted to a divorce 

between the treatment under customary law, on the one hand, and the treatment expected by those 

shielded by investment treaties on the other.  

The contemporaneous existence of two laws, one for the wretched of the earth and one 

for those who can afford to be shielded by investment treaties strongly in favour of investors, is a 

sad comment on the present state of the law. The Court, in my respectful opinion, should have 

distinguished Diallo from Barcelona Traction and not taken a one-size-fits-all approach. Matters are 

not helped by the fact that the ILC draft articles on Diplomatic Protection, elaborated with the 

able guidance of Professor John Dugard, have also been very conservative, allowing for the 

possibility of protection by substitution, only when the host state makes it compulsory to 

incorporate in it. 

  While my learned former colleagues on the ICJ were impervious to the existence of the 

small ‘one man’ companies, of which there are a number of examples26 and the need to afford 

them redress, the world of arbitration was surging ahead with its innovative approach, the likes of 

which had not been seen in the past. Let us revert to that vibrant, sometimes too vibrant world, 

of investment arbitration based on a tripartite relationship between the contracting parties and the 

investor and start at the beginning.  

************* 

                                                        
25 Campbell McLachlan, ‘Is There an Evolving Customary International Law on Investment? [2016] 31(2) 
ICSID Review 257. 

26 Biloune and Marine Drive Complex Ltd v Ghana Investments Centre and the Government of Ghana (Award on 
Jurisdiction and Liability) (1989 95 ILR 184. 
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 Under the new system, the symmetry and bilateralism of opposing rights and obligations 

was shattered. As Hafez of Shiraz, the great Persian poet, once put it: “Again the times are out of 

joint.” Let me give an example. The Vienna Conventions of 1969 and 1986 contain exclusive rights 

and obligations for persons of international law, who by 1986 were confined to States and 

international organisations. The idea of creating provisions for situations like those contained in 

the modern investment treaties had been raised in the ILC before 1969 but was abandoned. Under 

the new regime, so to describe it, rights are created for private persons, as stipulatio alteri for 

individuals and entities that may have not been in existence when the treaty itself was entered into. 

Similarly, ascertaining the common intent of the contracting parties, where the plain 

meaning is unclear, as it sometimes is, the investor is put at a disadvantage in not having access to 

the traveux prepartoires. The host state is at one and the same time a treaty partner and a respondent, 

and may therefore be tempted to give an interpretation of the common intent of the parties that 

is advantageous to its interests in the particular dispute. Ascertainment of whether this is the case 

necessarily involves questions of gleaming whether a state is acting in good faith, and that is often 

well nigh impossible to determine. Additionally, in many cases, there were no traveux prepartoires to 

speak of in the first place, with States signing up to treaties, the full implications of which were 

not anticipated, in the expectation of a gold rush that will ensue – and in return for which they 

were ready to give up so much of their judicial sovereignty. Yet all of this was to happen in a hybrid 

system drawing on national law and commercial law, which did not take place in the context of a 

self-contained regime but rather both depended upon and made alterations to the principles, rules 

and reasoning of public international law.27  

At the same time, the asymmetry resulting from a tripartite relation - the host state, the 

state of nationality and the foreign investor – has proved to be a challenge for the rules of 

                                                        
27 This is in addition to the fact that Article 42 of the ICSID Convention formally acknowledges that 
applicability of international law. 
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interpretation under the Vienna Conventions of 1969 and 1986 which did not envision this 

eventuality, as has already been stated. Faced with brief treaties with general drafting and no 

preparatory work, and moreover, unable to ascertain the common intent of the parties, certain 

arbitrators – those referred to in the literature as the “most adventurous”28 – have taken full 

advantage of these ambiguities to create fanciful theories of jurisdiction. Sometimes they did so 

wilfully even without this vagueness and in the process did damage to investment arbitration. It 

would be wise to quote Paulsson again who identified the precariousness of investment treaty 

arbitration where “[a] single incident of an adventurous arbitrator going beyond the proper scope 

of his jurisdiction in a sensitive case may be sufficient to generate a backlash.”29 

 Typically, such adventurist arbitrators fuelled the expansion of the notion of taking 

property so as to include ‘acts tantamount to expropriation,’30 a concept that has to be handled 

with extreme care, and which has brought the jurisdiction of arbitration tribunals into direct 

conflict with the regulatory functions of the state. As is well known, this is now, perhaps, the most 

topical subject in investment jurisprudence. Where it conflicts with such things as environmental 

protection31 and the right to water,32 it touches everyone’s sensibilities and deeply-held convictions.  

May I refer here to an incisive brief article by Ruth Teitelbaum on the public interest in 

investment arbitration in which she asserts, on the basis of an analysis of the Sapiem v Bangladesh 

Award,33 that “the notion that investment arbitration may limit or punish a state for the exercise 

                                                        
28 See generally, M. Sornarajah, ‘A law for need or a law for greed?: Restoring the lost law in the international 
law of foreign investment’ (2006) 6 International Environmental Agreements 329. 

29 Jan Paulsson, ‘Arbitration Without Privity’, 10 ICSID Review 232, 257. 

30 Eg. Azurix v. Argentine Republic (2006) ICSID Case No. ARB/01/12, [315]; Middle East Cement Shipping 
and Handling Co SA v Arab Republic of Egypt (Award) ICSID Case ARB/99/6. 

31 Eg. Compania del Deserello Santa Elena v Costa Rica (2000) ICSID Case No. ARB/96/1, [72]. 

32 Eg. Impregilo SpA v Argentine Republic (2011) ICSID Case No. ARB/07/17, [228]-[230]; SAUR International 
v Argentine Republic (2014) ICSID Case No ARB/04/4. 

33 Saipem SpA. v. Bangladesh (Award) (2009) ICSID Case No. ARB/05/07. 
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of a regulatory authority has triggered the outrage of NGOs.”34 She goes on to say: 

“In the context of commercial arbitration, when a party insists that there is a public policy 
reason that precludes the private adjudication of the dispute by arbitral tribunal, the issue is 
one of arbitrability, or whether an issue should be better determined by courts than arbitral 
tribunals. Arbitrability, in the words of Tom Carbonneau, ‘establishes the respective domains 
of law and arbitral adjudication. It is the essential dividing line between public and private 
justice.’”35 

The real issue, she concludes is that “arbitrability needs to be addressed in the treaties 

themselves,”36 which is in fact starting to happen. For example, we may show this by the carve-

outs in the TRIPS agreement, NAFTA and the 2004 US Model BIT which conclude elaborate 

provisions concerning taxation. I would also like to draw your attention to the recently released 

report of the High Panel, appointed by the Secretary-General of the United Nations, on Access to 

Medicines, of which I was a member, which contained strong recommendations in that direction. 

The hope is expressed that such carvings will extend to matters such as the environment and the 

basic needs of a state’s population. 

Let me now turn to the interpretative approaches of such contentious questions that have 

been addressed so ably in the ICSID Review’s Special Focus issue.37 This includes some valiant 

attempts to reconcile international investment law with the the law of treaties and the law of state 

responsibility. For time constraints, I shall confine myself to the article so aptly written by 

Professor Hervé Ascensio who posits that Article 31 of the VCLT is “an objective method of 

interpretation”38 (Whether it is objective or whether subjective elements infiltrate it, consciously 

or subconsciously, is a matter of epistemology that both the constraints of time and the wish to 

                                                        
34 Ruth Teitelbaum, ‘A Look At The Public Interest In Investment Arbitration: Is It Unique? What 
Should We Do About It?’ (2010) 5 BJIL 54, 58. 

35 Ibid., 59-60. 

36 Ibid., 60. 

37 ‘Special Focus Issue: The Intersection Between Investment Arbitration and Public International Law’ 
[2016] 31(2) ICSID Review. 

38 Hervé Ascensio, ‘Article 31 of the Vienna Conventions on the Law of Treaties and International 
Investment Law’ [2016] 31(2) ICSID Review - Special Focus Issue 366. 



 13 

spare the audience of its analysis precludes me from commenting further.)  If one accepts that it 

is an objective yardstick against which the correctness of an interpretation can be measured, then 

his analysis of the hierarchy of the rules and of concentric circles around the text is no doubt 

compelling and useful. He concludes that “that Article 31 of the VCLT is a useful method to limit 

interpreters’ discretion but that systemic consistency is a goal that should be approached through 

treaty interpretation only with care.”39 You will recall – dear audience – that systematic consistency 

is very much in vogue nowadays in view of the ILC study on ‘The Fragmentation of International 

Law.’ Frankly, the quest for uniformity through systematic integration, while laudable, should be 

not become the upper-most consideration in the minds of those hoping to reconcile interpretative 

provisions of the VCLT with investment law. 

 Be all of this as it may, and acknowledging the centripetal effect of Article 31 of the VCLT 

in ensuring consonance of investment treaty law and public international law, it remains a 

regrettable fact that in practice, as Professor Hervé Ascensio himself acknowledges, that “failure 

to apply Article 31 has not emerged as an efficient ground of annulment for lack of motivation.”40 

It would seem that the problem of excessive arbitral discretion is more effectively curtailed through 

substantive interpretative statements, such as the one issued by the NAFTA Commission. 

 Moreover, the problem of excessive discretion by adventurist arbitrators manifests itself 

in arbitration not solely because of conditions specific to investment arbitration; for example, we 

should not lose sight of the existence of a culture in the world of arbitration that did not put as 

much importance on ensuring – as in the ICJ – that jurisdiction “has to be proven to the hilt”41 or 

that the Court should go even further to assess the question of its jurisdiction propio moto if 

                                                        
39 Ibid., 368. 

40 Ibid., 369. 

41 Aerial Incident of 10 August 1999 (Pakistan v India) [2000] ICJ Rep 48 (Dissenting Opinion of Judge 
Khasawneh), [14]; See the strict and rigorous approach to jurisdiction in Aerial Incident of 10 August 1999 
(Pakistan v. India) [2000] ICJ Rep 12 (Judgement), [35ff]. 
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necessary.42 The ICJ cases are replete with similar statements and I need not recall them here. The 

reason for the stark difference of approach is, simply and brutally put, is that ICJ judges have no 

personal interest in establishing jurisdiction in a particular case. The ease with which jurisdiction 

is established reminds me of the pertinence of the words of Jan Paulsson’s warning that such 

expansive approaches leave our investor standing on a “broad highway” while governments “take 

fright and reverse their tracks.”43  

*************** 

 In conclusion, let me say that the institution of diplomatic protection, with its solid and 

old basis in customary law, today stands far apart from the treaty-based law of investment. A bridge 

could have been constructed between the two branches of law, albeit a narrow one, had the ICJ 

made allowance for small companies or ‘one-man’ companies. Similarly, had the ILC draft on the 

diplomatic protection articles been less conservative; had they opened the door not only for cases 

where the host state compels investors to incorporate in it, but also to the case of small companies 

where the rationale of investors being separate from the company by layers of ‘numerous barriers’ 

– to adopt the language of Barcelona Traction – is distinguished, a partial redress to the dichotomy 

of treaty and custom could have been affected.  

 On the other hand, developments in investment law are equally blame-worthy. Nothing 

short of a revolution had taken place at a neo-liberal hour and before states could wake-up to the 

wide commitments they had entered into, in hopes of the flow of investments and the resultant 

prosperity, which were not always realised. To refer to Al-Shar’ani again – those States were not 

the best interpreters of their times.  

                                                        
42 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v 
Serbia and Montenegro) [2007] ICJ Rep 227 (Joint dissenting opinion of Judges Ranjeva, Shi and Koroma), [6] 
Appeal Relating to the Jurisdiction of the ICAO Council (Advisory Opinion) [1972] ICJ Rep 52, [13]. 

43 Jan Paulsson, ‘Arbitration Without Privity’, 10 ICSID Review 232, 241, 257. 
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 The effect of granting direct rights to investors who were not persons of international law 

had the effect of shaking the symmetry and order of inter-state rights and duties, and proved to 

be a complicating factor both in theory and in practice. Take, for example, the question of 

countermeasures, itself a problematic issue in the scheme of the topic of state responsibility and 

in the ILC articles themselves, even without the introduction of the investor. It is no wonder that 

under NAFTA, contradictory awards44 were made depending on whether one sees the state as the 

repository or if the right is vested in the investor, and therefore countermeasures regarding their 

home state could not be opposable to these rights.  

 We have seen also that in the realm of the Vienna Conventions on Treaties, the rules of 

interpretation, which are customary law, did not sit well with investment law where the plain 

meaning is not clear in short, generally drafted treaties, where the common intent is difficult to 

ascertain and where the host state is a treaty party and a respondent at the same time, which would 

in itself give arbitrators greater discretion to interpret the treaty than would have been the case in 

inter-state treaties. That being said, arbitral or, for that matter, judicial discretion is not innately 

bad. I have always believed that that the legislator should leave room to the judge or the arbitrator. 

But, in many cases, the balance between states on the one hand and arbitrators on the other, as 

interpreters of the treaty, has shifted to be much in favour of arbitrators. 

This has been aggravated by the phenomenon of the ‘adventurist arbitrator’ who has 

created fanciful theories of jurisdiction ratione materiae. The experience of investment arbitrations 

has shown that those expansive theories have brought the jurisdiction of tribunals into direct 

                                                        
44 For example, this is exemplified in the disputes related to sugar and soft drinks adjudicated upon under 
NAFTA and the countermeasures claimed by Mexico under Chapter XI of NAFTA in three Awards: Corn 
Products International Inc v United Mexican States [2008] ICSID Case No ARB(AF)/04/01), [168]-[169]; Archer 
Daniels Midland Company and Tate & Lyle Ingredients Americas Inc v United Mexican States [2007] ICSID Case 
No ARB(AF)/04/05, [16ff]; Corn Products International tribunal: Cargill, Incorporated v United Mexican States 
[2009] ICSID Case No ARB(AF)/05/2, [420]-[430]. 
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conflict with the judicial sovereignty of states and equally with the regulatory power in matters of 

public interest.  

Recent developments, particularly in the area of mega-regional treaties, has alleviated some 

of these problems but only amongst parties to those treaties. The flow of capital into the 

traditionally capital-exporting states has also had a sobering effect and may put an end to the 

bonanza created by the ‘roaring nineties’. But much remains to be done. In particular, the law 

relating to investment and trade should not fragment further into two standards, one for the 

industrialised states and one for developing countries.  

Some people have come to the conclusion that investment law, modelled on private 

commercial law, is not appropriate in dealings with sovereign states. Others have predicted the 

end of investor-state arbitration. I think that the news of its imminent demise are greatly 

exaggerated. However, I believe that its objective is not - and cannot be - solely the flow and 

protection of investment but that it has to have an additional number of objectives, the upper 

most of which is to find peaceful solutions to disputes on the basis of justice.  


